LOUISIANA:

An O
in Civil ™/
rfeitur

Raheem Williams
Director, Kevin Kane Center for Opportunity Policy



Introductio »

Imagine a world in which you are driving home
from work only to be stopped and robbed

of your vehicle and all the valuables in your
possession. Now imagine the person doing this
isn’t a criminal vagrant but an officer of the law.
For most Louisianans, such a scenario sounds
dystopian and unfathomable. Unfortunately,
this isn’t a tall tale of urban legend or a twilight
zone TV script. This is the very real upside-
down world of Louisiana’s civil asset forfeiture
laws.

In a free society, the law should protect

life, liberty, and property. When properly
utilized, the law promotes social cohesion by
deterring indiscriminate and detrimental acts
against innocent citizens and their property.
Louisianans, like all people, have the right

to feel safe and secure in their persons and
property. Unfortunately, Louisiana’s system
of civil asset forfeiture runs contrary to the
core values of free society by degrading the
law itself into a blunt instrument of theft and
citizen exploitation. A system that places the
burden on innocent private citizens to petition
the state for a return of their possessions is

fundamentally unfair and antithetical to core
ideas of Americanism.

Civil forfeiture laws allow the government to
seize and take title to property that may be
connected to criminal activity without charging
or convicting the property owner of any crime.
While criminal forfeiture occurs during a
criminal proceeding against the suspect and
requires a criminal conviction,? civil forfeiture
is an in rem proceeding against the property
itself. It occurs in a civil court that operates
separately from the criminal system.® All told,
civil forfeiture presents the government with
fewer procedural hurdles and constitutional
restraints than criminal forfeiture, and a much
easier path to take ownership of everything
from cash to cars to land at the expense of the
property and due process rights of innocent
owners.

Over the last several years, four states have
abolished civil forfeiture and replaced it with
criminal forfeiture. Another 32 states have
reformed their laws by targeting problematic
components of civil forfeiture.
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Louisiana’s forfeiture laws, which date back to 1989, retain many components of civil
forfeiture that other states have reformed, including:

a process in civil court as opposed to criminal court
allowing low-value forfeitures that often go uncontested

a built-in profit motive for the government to forfeit property, with proceeds directed to law
enforcement

a lack of transparency in government reporting of seizures and forfeitures

the federal equitable-sharing loophole that allows the state to sidestep restrictions on
forfeitures by involving the federal government

barriers to contesting forfeitures, such as no right of a prevailing claimant to recover
attorney’s fees, costs or losses incurred by a wrongful seizure of property.

Louisiana must modernize its laws by replacing civil forfeiture with criminal forfeiture in a manner that
deters criminal activity while protecting the property and due process rights of innocent people.

Other states’ sweeping reforms to civil asset forfeiture have rendered Louisiana’s “Seizure and
Controlled Dangerous Substances Property Forfeiture Act of 1989” outdated. These reform

efforts have crystalized the specific problems with Louisiana’s civil forfeiture laws and revealed a
roadmap for reform in the Pelican State.

THE WRONG
PROCESS IN THE WRONG
COURTROOM

Louisiana has a two-track system that litigates forfeiture
against the seized property in civil court, rather than

as part of the state’s prosecution against a suspect in
criminal court. Stated differently, Louisiana’s current
system places the suspect in the criminal system, while
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placing the alleged instrument of the crime

(e.g., vehicle) and fruit of the crime (e.g., cash)

in the civil system, as if inanimate objects could
infringe upon the law. This bifurcation may be
appropriate in very limited circumstances, such
as in the federal system where a suspect may
be abroad or otherwise beyond the jurisdiction
of the criminal court and cannot be arrested. But
where the state criminal court
has the jurisdiction to arrest,
charge and convict the suspect,
the process of civil asset
forfeiture cannot be justified.

In these cases, the same court
that determines guilt should
determine whether a vehicle, for
example, was an instrument in
the crime, and cash the fruit of
the crime.

One main problem with this two-track system
is that the vast majority of civil forfeiture cases
are uncontested. In Minnesota, for example,
94 percent of Minnesotans do not answer a
civil forfeiture complaint and do not engage

at all in civil court to contest the forfeiture;®
title thus transfers to the state automatically. In
uncontested civil forfeitures in Louisiana, the
state may forfeit property by establishing mere
probable cause.® Contesting a forfeiture in civil
court would require the claimant to navigate and
incur the costs of an entirely separate process

.-
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But where the state
criminal court has the
jurisdiction to arrest,
charge and convict the
suspect, the process
of civil asset forfeiture
cannot be justified.

in a separate court system, without any right
to counsel or other due process protections
available in criminal proceedings.

Allowing forfeiture through civil proceedings
also allows the government to seize property
using a lower standard of proof. In a civil

action, the state’s standard of proof is a mere
“preponderance of the evidence.”” This is

a vastly lower standard

than “clear and convincing
evidence” or the “beyond a
reasonable doubt” standard
used in criminal cases.? Even
acquittal of all criminal charges
is not sufficient for the property
owner to prevail in a civil
forfeiture proceeding.® Simply
stated, it is too easy for the
government to forfeit property
this way. A low burden for forfeiture undermines
the property rights of all Louisianans. As the
United States Supreme Court has stated, the
standard of proof “reflects the value society
places on individual liberty.”"

Other states, as part of their respective
comprehensive civil forfeiture reform efforts,
have raised the burden of proof to forfeit non-
contraband property, and four states require
a criminal conviction as a prerequisite to the
forfeiture litigation in the same courtroom.”
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Another barrier to challenging forfeitures is the lack of a minimum value for

the forfeiture of property. Most seizures and forfeitures are small—the median
currency forfeiture is less than $1,300 nationwide. Contesting seizures of low-
value property may cost more than the property itself, particularly in a civil
proceeding, where property owners have no right to an attorney.” The lack of any
minimum value for forfeitures disincentivizes claimants from contesting forfeitures.

LOW-VALUE
PROPERTY

The U.S. Department of Justice has a policy of not participating in adoptive

forfeitures unless the value of the property meets certain thresholds—$5,000 for a

SEIZURES

vehicle or $2,000 for currency™—though the DOJ may waive these requirements

if there is a “compelling law enforcement interest” that is explained in the case
file by a supervisory official." Some states have adopted similar measures.
Alabama’s 2021 reform, for example, sets a minimum value for forfeitures: Cash
seizures must be at least $250 and vehicle seizures must be valued at a minimum
of $5,000." Civil asset forfeiture was designed to incentivize the pursuit of drug
lords. Civilly forfeiting small amounts of cash and low-value property does not

further this end.®

The government profits from forfeiture. In Louisiana, the
proceeds from forfeited property are split three ways:"”

THE 60 percent goes to the seizing law enforcement
GOVERNMENT’S agency
PROFIT MOTIVE 20 plercdent ioefs t? district attorney’s offices
involved in the forfeiture
TO FORFEIT
PROPERTY 20 percent goes to the criminal court fund.”®

This distribution creates a conflict of interest
and an incentive to prioritize forfeiture cases
over other public safety measures. Federal
courts have noted that civil forfeiture presents
law enforcement with a “built-in conflict of
interest.”” One federal court explained that
civil forfeiture “inevitably gives the government
an incentive to investigate criminal activity

in situations involving valuable property,
regardless of its seriousness, but to ignore
more serious criminal activity that does not
provide financial gain for the government.”?°
Even the United States Supreme Court has
stated that financial gain drives civil asset
forfeiture.?’

Nationally, law enforcement officials have
acknowledged this conflict. As former New
York City Police Commissioner Patrick Murphy
stated, “The large monetary value of forfeitures
... has created a great temptation for state and
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local police departments to target assets rather
than criminal activity.”?2 Numerous reports also
reveal that that law enforcement devotes more
resources to interdicting cash than contraband
in order to collect civil forfeiture proceeds.?®
Another report discussing Utah'’s civil asset
forfeiture reform found that “[w]ith the financial
incentive gone, civil forfeitures almost entirely
stopped.”* The current status quo promotes
policing for profit over policing to prevent and
stop serious crime.

Other states’ reform efforts have addressed
this conflict of interest by directing forfeiture
proceeds to a neutral fund, rather than to law
enforcement. New Mexico and Maine require
that proceeds from the sale of forfeited assets
be placed in the state’s general fund.?526
Arizona’s 2021 reform includes a prohibition
on the state attorney general’s office’s use of
forfeiture funds to pay salaries.?’



PROBLEM 4: A LACK OF TRANSPARENCY IN FORFEITURE REPORTING

Louisiana law requires that district attorneys submit an annual report of the amount of funds and
estimated value of property seized in the district attorney’s jurisdiction.?® But the reports are not

easily available—a public records request is required to obtain them.?° Moreover, the reports lack key
information such as the type of property seized, whether an arrest accompanied the seizure and how
forfeiture funds were spent.*® These reports also vary in format by district. Transparency is important
to reveal to track and monitor the extent to which forfeiture is being utilized and spotting abuses.

Louisiana used civil forfeiture to seize more than $186 million

from 2000 to 2020 for an average of $8,904,387 per year:*'

Louisiana Local Forfeiture Total (inflation Adjusted Total 2020$, in millions)
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Other states have increased their transparency through heightened
reporting requirements. The Minnesota state auditor, for example, details
each of the approximately 8,000 annual forfeitures.3? Alabama’s 2019
reform improved transparency by requiring seizing agencies to report an
extensive amount of information, including the date and location of the
seizure; a general description of the property; and the suspected criminal
activity which led to the seizure.®® Alabama requires the state to release
an annual report of all forfeiture activity.>* New Mexico’s reform similarly
requires law enforcement to report detailed information regarding seized
and forfeited property.> Arizona’s 2017 reform also provides for increased
oversight of the spending of forfeiture proceeds by law enforcement
agencies® and implements new transparency requirements.%”
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PROBLEM 5: THE FEDERAL EQUITABLE-SHARING LOOPHOLE

Louisiana law enforcement can obtain proceeds
from civil forfeitures by partnering with federal
law enforcement through the Equitable Sharing
Program. This can be achieved through a joint
investigation with the federal government,®

or by independently seizing property under

state law and then requesting that the federal
government “adopt” the seizure.® Adoptive
forfeitures are usually allowed only if the
property exceeds a value threshold: $5,000
for vehicles; $2,000 for currency; and firearms
regardless of their value.*®°

Louisiana collected more than $82,000,000 in federal
equitable sharing proceeds from 2000 to 2020:*

Federal Equitable Sharing Proceeds (Inflation Adjusted Total 2020$, in millions)
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Other states have taken measures to close this
loophole. New Mexico’s 2015 reform prevents
state officers from teaming up with the federal
government to circumvent the state’s forfeiture
laws except under limited circumstances.*?
Alabama’s 2021 reform prevents transfers to
the federal government of forfeitures under
$10,000.% This minimum threshold limits

the ability of local agencies to circumvent
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state forfeiture restrictions by using federal
adoption. This limitation, however, applies only
to forfeitures in which the federal government
was not initially involved.** Arizona’s 2017
reform likewise banned local agencies from
transferring seized property to federal agencies
“unless the seized property includes more than
one hundred thousand dollars in United States
currency.”®



(( Louisiana law discourages

property owners from

contesting a civil forfeiture

by making it cumbersome

and expensive to
challenge the state.

BARRIERS TO CONTESTING CIVIL FORFEITURES

Louisiana law discourages property owners
from contesting a civil forfeiture by making it
cumbersome and expensive to challenge the
state. Generally, there are three different types
of property owners who could be involved:
the suspect, an affiliated person (e.g., spouse,
partner, neighbor, or other innocent owner) or
a creditor (e.g., bank or rent-a-car company).
To contest civil forfeitures, these claimants
must navigate a separate process in civil court
and incur the associated costs and burdens
without the constitutional right to counsel.

Claimants who prevail against the government
in a civil forfeiture action by proving that they
did not consent or know about the criminal
activity involving their property have no right
to attorney’s fees and court costs.*® Further,
civil forfeiture claimants are not provided the
right to recoup losses from a wrongful seizure,
(e.g., lost income from the wrongful seizure of
an income-generating asset). The vast majority
of forfeiture proceedings go uncontested
because of these barriers.

Other states have implemented measures to remove barriers for claimants. New Mexico,
for example, protects innocent owners by placing the burden on the government when a
person claims to be an innocent owner and shows an ownership interest; in such a case,
the government must prove by clear and convincing evidence that the person had actual
knowledge of the crime giving rise to the forfeiture.*” Florida’s 2016 reform provides that
courts shall award a prevailing claimant attorney’s fees and costs,*® and shall “require the
seizing agency to pay to the claimant any loss of income directly attributed to the continued
seizure of income-producing property during the trial or appellate process.”* Florida also
requires that law enforcement agencies seeking a civil forfeiture pay a $1,000 filing fee and
post a $1,500 bond, which must be paid to a prevailing civil asset forfeiture claimant.°
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Seven Policy
Recommendations for
State Lawmakers

In recent years, 35 states have repealed or reformed their civil asset
forfeiture laws. Louisiana must modernize forfeiture laws to protect

due process and property rights or risk falling further behind. A few
commonsense reforms will achieve this.

END CIVIL FORFEITURE AND REPLACE IT WITH CRIMINAL
FORFEITURE.

Louisianans are due a better process. Louisiana can and should replace civil
forfeiture with criminal forfeiture. Louisiana can abolish civil forfeiture by
providing that:

there shall be no civil forfeiture

the criminal court that has jurisdiction in the related criminal matter shall
have jurisdiction over the forfeiture proceeding

the forfeiture proceeding shall be part of the trial of the related crime

that the forfeiture proceeding shall follow a finding of the defendant’s guilt
or otherwise be conducted at the court’s discretion.

A conviction requirement with common sense exceptions should be enacted
to allow forfeitures where the defendant has died, was deported by the

U.S. government, abandoned the property or fled the jurisdiction. Lastly, the
law should not prevent forfeitures as part of a plea agreement or a grant of
immunity or reduced punishment in exchange for testifying or assisting a law
enforcement investigation or prosecution.

BAN SMALL SEIZURES AND FORFEITURES.

Louisiana should exempt low-value property from seizure and forfeiture, such
as setting a floor of $200 for currency and $2,000 for motor vehicles. The
prosecuting authority should have authority to establish higher minimum values
in the interests of justice and efficient use of governmental resources.

3 REMOVE THE GOVERNMENT’S PROFIT MOTIVE.
Louisiana should remove the profit motive ingrained in civil forfeiture by
redirecting the proceeds to a neutral account, such as the state’s general fund
or an education fund.
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IMPROVE TRANSPARENCY THROUGH REPORTING
REQUIREMENTS.

Louisiana should improve its civil forfeiture reporting by requiring detailed, public-facing
disclosures about the seizures, including (among other information):

the value of the seized property
the law enforcement agency conducting the seizure
the suspected criminal activity leading to the seizure
any related arrests and charges
any known claimants or title or lien holders of record

a detailed accounting of the property, including any proceeds received through
equitable sharing

the costs incurred by the agency for storage, maintenance and transportation of
seized property.

CLOSE THE FEDERAL LOOPHOLE.

Louisiana can ensure the integrity of civil forfeiture reform by preventing state law
enforcement from partnering with the federal government to circumvent it. This can be
achieved by prohibiting adoptions and limiting forfeiture of assets from joint task forces
to seizures above $50,000.

REMOVE BARRIERS TO CONTESTING FORFEITURES.

In addition to ending civil forfeiture, Louisiana can remove the disincentive for property
owners to challenge a forfeiture by granting a prevailing claimant the statutory right to
recover attorney’s fees, court costs and any loss of income attributable to the seizure of
income-producing property. Replacing civil forfeiture with criminal forfeiture would also
provide the right to counsel throughout the criminal proceeding.

IMPROVE THE PROCESS FOR INNOCENT OWNER CLAIMANTS.
Louisiana should add protections for secured interest holders and innocent property
owners by providing that property of an innocent owner or property encumbered by

a security interest (e.g., mortgage, lien, leasehold, lease, rental agreement or other
agreement) shall not be forfeited and by providing a specific process for petitioning the
court to establish such ownership or a security interest.
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